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(2) Determined unallowable, then the 
contracting officer shall assess a pen-
alty in an amount equal to two times 
the amount of the disallowed cost allo-
cated to the contract. 

(d) The contracting officer may 
waive the penalty provisions when: 

(1) The contractor withdraws the sub-
mission before the formal initiation of 
an audit of the submission and submits 
a revised submission; 

(2) The amount of the unallowable 
costs allocated to covered contracts is 
$10,000 or less; or 

(3) The contractor demonstrates to 
the contracting officer’s satisfaction 
that: 

(i) It has established appropriate 
policies, personnel training, and an in-
ternal control and review system that 
provides assurances that unallowable 
costs subject to penalties are precluded 
from the contractor’s submission for 
settlement of costs; and 

(ii) The unallowable costs subject to 
the penalty were inadvertently incor-
porated into the submission. 

(e) The Head of the Contracting Ac-
tivity may waive the certification 
when— 

(1) It determines that it would be in 
the best interest of the United States 
to waive such certification; and 

(2) It states in writing the reasons for 
that determination and makes such de-
termination available to the public. 

970.4207–03–70 Contract clause. 
The contracting officer shall insert 

the clause at 48 CFR 970.5242–1, Pen-
alties for unallowable costs, in all 
management and operating solicita-
tions and contracts. 

970.4207–05–01 Contracting officer de-
termination procedure. (DOE cov-
erage-paragraph (b)) 

(b)(4) A contracting officer shall not 
resolve any questioned costs until the 
contracting officer has obtained: 

(i) Adequate documentation with re-
spect to such costs; and 

(ii) The opinion of the Department of 
Energy’s auditor on the allowability of 
such costs. 

(5) The contracting officer shall en-
sure that the documentation sup-
porting the final settlement addresses 
the amount of the questioned costs and 

the subsequent disposition of such 
questioned costs. 

(6) The contracting officer shall en-
sure, to the maximum extent prac-
ticable, that the Department of Ener-
gy’s auditor is afforded an opportunity 
to attend any negotiation or meeting 
with the contractor regarding a deter-
mination of allowability. 

Subpart 970.43—Contract 
Modifications 

970.4302 Changes. 

970.4302–1 Contract clause. 
The contracting officer shall insert 

the clause at 48 CFR 970.5243–1, 
Changes, in all management and oper-
ating contracts. 

Subpart 970.44—Management 
and Operating Contractor 
Purchasing 

970.4400 Scope. 
This subpart prescribes policies and 

procedures concerning the purchasing 
systems and activities of management 
and operating contractors. 

970.4401 Responsibilities. 

970.4401–1 General. 
(a) In the Department of Energy, 

overall responsibility for the oversight 
of the performance of management and 
operating contractors, including their 
purchasing activities, rests with the 
cognizant DOE contracting activity 
and, in particular, the Head of the Con-
tracting Activity (HCA). Contracting 
officers are responsible for the manage-
ment and operating contractors’ con-
formance with this subpart and the ap-
plicable terms and conditions of their 
contracts, and for determining whether 
those purchasing activities provide 
timely and effective support to DOE 
programs. 

(b) In carrying out their overall re-
sponsibilities, HCAs shall: 

(1) Require management and oper-
ating contractors to maintain written 
descriptions of their individual pur-
chasing systems and methods and fur-
ther require that, upon award or exten-
sion of the contract, the entire written 
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description be submitted to the con-
tracting officer for review and accept-
ance; 

(2) Require that any changes to the 
management and operating contrac-
tor’s written description having any 
substantive impact upon the contrac-
tor’s purchasing system and methods 
be submitted to the contracting officer 
for review and acceptance prior to 
issuance; 

(3) Ensure the review of individual 
purchasing actions of certain types, or 
above stated dollar levels, by the con-
tracting officer pursuant to 48 CFR 
subpart 44.2 or as set forth in the con-
tractor’s approved system and meth-
ods; and 

(4) Ensure that periodic appraisals of 
the contractor’s management of all 
facets of the purchasing function, in-
cluding compliance with the contrac-
tor’s approved system and methods, are 
performed by the contracting officer. 
Such appraisals shall be performed 
through either of the following meth-
odologies: 

(i) Contractor Purchasing System 
Reviews, conducted in accordance with 
48 CFR subpart 44.3; or 

(ii) When approved by the con-
tracting officer, contractor participa-
tion in the conduct of the Balanced 
Scorecard performance measurement 
and performance management system. 

(c) In performing the reviews re-
quired by paragraphs (b)(1) and (2), and 
the appraisals required by paragraph 
(b)(4) of this subsection, HCAs shall as-
sure that contracting officers deter-
mine that the contractors’ written sys-
tems and methods are consistent with 
this subpart and the applicable terms 
and conditions of their contracts. 

970.4401–2 Review and approval. 

(a) The Heads of the Contracting Ac-
tivities shall establish thresholds, by 
subcontract type and dollar level, for 
the review and approval of proposed 
subcontracting actions by each man-
agement and operating contractor 
under their cognizance. Such thresh-
olds may not exceed the authority del-
egated to the Head of the Contracting 
Activity by the Senior Procurement 
Executive. In establishing these 
thresholds, the Heads of the Con-

tracting Activities should consider 
such factors as the following: 

(1) The nature of work to be per-
formed under the management and op-
erating contract; 

(2) The size, experience, ability, reli-
ability, and organization of the man-
agement and operating contractor’s 
purchasing function; 

(3) The internal controls, procedures, 
and organizational stature of the man-
agement and operating contractor’s 
purchasing function; and 

(4) Policies with respect to such re-
views and approvals established by the 
Senior Procurement Executive. 

(b) Prior approval shall be required 
for the subcontracting of any work a 
contractor is obligated to perform 
under a contract entered into under 
section 41, entitled Production of Spe-
cial Nuclear Material, of the Atomic 
Energy Act of 1954, as amended. 

(c) The Heads of the Contracting Ac-
tivities shall take such action as may 
be required to insure compliance with 
the procedure for purchasing from con-
tractor-affiliated sources or the pur-
chase of specific items, or classes of 
items, which by the terms of the con-
tract may require DOE approval. 

(d) The Heads of the Contracting Ac-
tivities may raise or lower the review 
and approval thresholds established 
pursuant to paragraph (a) of this sub-
section at any time. Such action may 
be considered upon the periodic review 
of the contractor’s purchasing system, 
but in any case those adjusted thresh-
olds may not exceed the approval au-
thority delegated to the Head of the 
Contracting Activity by the Senior 
Procurement Executive. 

(e) DOE approvals of specific pro-
posed purchases pursuant to this sub-
part shall communicate that such ap-
proval does not relieve the manage-
ment and operating contractor of any 
obligation under its prime contract 
with DOE; is given without prejudice 
to any rights or claims of the Govern-
ment thereunder; creates no obligation 
on the part of the Government to the 
subcontractor, and is not a pre-
determination of the allowability of 
costs to be incurred under the sub-
contract. 
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